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BETWEEN THE 


CITY of YORK 


3 THE 


| NON-FREEMEN. 


22. 
75 


N Wedneſday the 2 of July, 1776, 
came on to be tried, at the Guil 
in York, before Mr Fuſtice Aſburſt, 
a ſpeci jury, a cauſe wherein 
the Mayor and Cimmonalty of the 
city of Tork were plaintiffs, and Mr 
David ' Phillips 4 for recovery of certain 
penalties alledged nu we ge been forfeited by the de- 
fendant, for = breac law, i in trading and 
keeping a ſhop within the wy try city, not being a 
freeman thereof; when, after a hearing of ten 
0 bars, 2 verdict was found. for. the 22045 
with out oducin witneſſes, upon a de 
in the leadkbgs gs, wich prevented _ merits.. of 
the cau *. coming in queſtion. The city 
Rad included, in their declaration, certain diſtricts, 
as being within their juriſdiction, which were not 
within it; and, of courſe, could not maintain their 
action in the ſhape th brought i it into court. Mr 
Philligs is therefore left to his choice, of ſubmit- N 


Pl 


„ 
, 


Wn, 8 


ting to theby-lawofthecity, give overhistrade, or de- 
fend himſelf againſt freſh actions; and if the city 
ſhould continue to lay them in a way in which they 
know they will be non-ſnited, the patience and the 
pockets of.thoſe who oppoſe them, will certainly be 
exhauſted by actions de novo, of which it is impoſ- 


ſible to ſay when they ſhall end. 


Lz the juſtice of the caſe be as it may, a con- 


teſt at law, ſo conducted, would make it a mea- 
ſiure not to be juſtified by the ordinary rules of 


prudence, for any perſon in trade to defend him- 
ſelf ſingly againſt a powerful city. And if Mr 
Phillips believed, as he undoubtedly did believe, 
that the demand made of him was unjuſt, Mr 
Phillips appears to deſerve the eſteem of his coun- 


trymen, in defending himſelf in the manner he has 
done, againſt a claim which he. believed to be an 
act of public oppreſſion, And if thoſe who ſtand 
upon the ſame ground as he does, leave him to 
fand alone, he will equally deſerve to be eſteemed 
for his prudence, in paying the ſum the city has 
ſet upon the liberty of trading in it, rather than 
injure his private fortune in à conteſt, on terms 
of ſuch inequality as thoſe he is under, with the 
city's revenues and tlie city is management againſt 
bim: A management, which any of the magi- 
ſtrates in-their own perſons, as private gentlemen, 


would be as unlikely to countenance, as that thoſe 
who had the conduct of their cauſe, ſhould miſtale 


Neri minſter for a part of the city's juriſdiction: 
A miſtake, which the gentlemen who made it would 


3, think it an affront to their abilities, did we not be- 
i: . | lieve it was deligned, and deſigned to anſwer the 
- - © * Purpoſeit has anſwered, "viz, 


” 
* © ; A * - —__ JW" 


| > 

rr dana: hatrs Dae emp Tian wn | fe 
Tua of giving Mr Phillips all the trouble of a 
law. ſuit, and when it was over, he ſhould know as 


they: had ſued him for, as. he did before he de gan; 


FIN and then make him fight the battle over again, 


with all the odds of ſtrength, numbers, and a want 
of fair play againſt him. In ſuch a caſe, ſubmiſſion, 
or quiting the town, ſeems to be the only alterna- 


tives to be warranted. by common prudence ; and 


were all the non-freemen trading in the city of Tork 
to ſubmit under the ſame circuniſtances, it could 
not be the leaſt proof of the city's right to the de- 


Bor there may be many perſons among the num- 
ber who have been permitted to trade and keep 
open ſhops in the city of Tort, as Mr Phillips has 
done, who are unable to pay the fine ſet upon 
them, with juſtice to their families, or give over 
| their trade, with any proſpect of maintaining them 
| elſewhere. What are they ta do ?—The city fays 
what they are to do.—It ſays, you have been allow- 
ed, it is true, to ſettle here and carry on your buſi - 
neſs; but the city only gave you time to · fix your- 
ſelves, without ſaying any ching to frighten you 
away, till the l you would rather pay 
the fine they have ſet upon you, than quit your 
% ᷣ „„„ͥC ¾ wu. i 


Y % * 
. oY ” 


Bor if you are in ſuch circumſtances. that you 
cannot pay the fine, it ſignifies nothing how long 
you have been here, you muſt turn out, or give 
_ over your buſineſs. If you do not, the city will 
bring an action againſt you; and they will bring it, 

as they did againſt Mr Phillips, ſo as the merits of 

the cauſe ſhall not come in queſtion, neither Pry 
5 


ime of trial: And if you 
You Sal} 2 3 


d 050 BO. 5 | 

Wear cari, 4 poo à poo in 40, who has un- 
wittigly th — himſelf fixed in the city of Not, 
ſte to pay "if he continues his bü⸗ 


hving, if he qui uits it 


55 4 1 qui e e ich there 
15 capi: N E A trap 4 man cannpt get out 
he ig 48 bad 1 5 25 that of Procruſtes.— 


: ; Aeg 2 
Fn oo Wd * , SHE 1 er 


Hogg. 2 en to help the ** ſide, is 
e to be puniſhed by the by-lz w of ay 

* 20d 1 Hope I belong bee the ene of Eng- 
n leaſt,” when T bug this dil poſition ariſe ir 
1 wind. on ſuch an vecalion as the pre | 


My TC 


Its 


1 


* 


ck lab led 4 f take this monks 5 be 
. have no diſreſpett the, Rg. 
n' of any magitt e 1 venerate N. bench they 
Pecß; and Aways rejoice te hear From it { 
and candour, and 4 * 9 1 to the p 1 and hap- 
neſs of mankind: Bü whoever ta upon him- 
If the” office öf a mla ſtrate, ! it with the 


ihcunibratite* 'of having hi public conduct made tlie 
obfect of public attention. Every degree of magiſ- 
tracy have, by their office, the power of 'doing 
much good, or much hurt to the intereſts of men. 
And p 9500 0 the i noe of their conduct is not the 
leaſt their mfluence on the public welfare. 
< OMe look. np” to their fügeriors, 55 take from 
them their e f fle; zog thoe ho are en- 
truſted ele the acminifträtion of Juſtice, are the 


n of of the general imitation 


nn. 


tw; *. 31335 


(9 ) 


And the manners. of the people of all countries, are - 


Rid to depend more on the lives of their magiſtrates, 
and public men than, on the excellency of the 
faws. And if fo, it muſt always be material to 


ce the of office of magna from any ſuſpicion | 


Yo or. unfairly upon any man, in 


A "contell 3 15 hat e conceives to be his right; F 


left the example e of their conduct ſhould be caught, 


id the ſtron op hy be veak MM to * * 
E Na ocicty 


x all neon, A of rig i detyees | 


pu lic men, an private citizens, 18 
oncerned to Fog how far the condua of his 
country's magiſtrate is worthy of 1 And 
on the other h 125 e is 25 un intereſted to fee, 


that in no caſe 2 powerful | party ſhall, With his | 


knowledge, ſingle out a common citizen, and en- 


force a ſubmiſſion where the right is diſputed, till ; 
2 fair and. 0 pen, he to Juſtice 12 - -made. For, 


what Was. any, on man's caſe eſterday, may be 


any other 13 8 caſe m frow : 15 he Who 
mal es the A of bag 1 61 ; 


the bet claim to cb juſtice, Which is every man's 


due ; 3 and which every Sr bag n igh 18 re- 88 
har 


quired to do to 7 ather man, ede W. in 


a country, Nene with 2 Wee wile and 
TO fat . 80 


AnD.: as ſome of heſe 3 ma . beer | 


„by comparing ie cauſe between the city of 


York, and the Non-Freemen, with. the other Li 


of the like nature: I have been induced to take 


this trouble, on hearing ſince the affizes, that the . 
defendant in this action, 1 to the de- 


mand 


. 


Fuer citizen ha is own, bag 


— ” ( 
- pA ” 
e * % 
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mand made upo a kin: rather than be at che trou- 


adm brought an action 
Alledged were forfeited under a by-law, which the 


-- ble and-expence of bringing the right of the cit 
to the penaltics they claim, to'a fair and'open tri 


IT is but a few years ago, „that the city of Lon- 
or penalties which they 


* corporation had made in the year 1748; with a 


view, as they alledged, of procuring fit. and able 


perſons to ſerve the office of ſheriff: Impoſing, for 


'_ that end, @ „ine of four hundred pounds and twen- 
1 ty marks upon every perſon, who, being nominated 


by the Lord Mayor, declined ſtanding the election 


ol the Common-ha. l; and fix hundred pounds upon 
every one, who, being elected by the common-hall, 


refuſed to ſerve the office. Which fines they ap- 


propriated to defraying the Res of building 


the manflon· houſe. 


1% % enn 
0 of oh : 


- = - + 
— . 


> 2; 43 


Man Y. e were ee and elected to 


ie the office' of ſheriff; who were incapable of ſerving ; 
© It having been enacted by the corporation act, 
that no 3 ſhould be elected into any corpora- 
tion offices who had not taken the ſacrament in the 
church of En „within a year preceding the 
time of the election: And ſeveral of them accord- 
A ingly paid their 228 * 1 8 amount ao fifteen 
1 thouſand pounds. p 


Ar len gth ſome refuſed to pay their fines, ap- 
N 2525 could not be obli BY law to 


- * St @. * 


3 


n ” - —— — 8 — * * ®. 2 * » * y—_— _ 


® 13 Charles II. ſtat. 2. c. i. 


Nun) 


if ; : by law not eligible. The city, hereupon, brought 


an action againſt. Allen. Evans, Efq; for refuſing to 


5 Fay the penalties of the . RN 


__ Eviahr removed the cauſe from the ci 
| eourts, to the court of the judges delegates, conſiſt- 
ing of Lord Chief Juſtice Wiles, Lord Chief Baron 
Parker, Mr Juſtice For/ter, Mr Juſtice Bathurſt, and 
Mr Juſtice Wilmot. Lord Chief Juſtice Willes dying 
before judgment was given, the reſt of the delegates 
ve their opinions unanimouſly againſt. the by- 
law. From their judgment, the city of Landon ap- 
| pealed to the Lords; before whom it came the 
22d of Jan. 1767, "when 'Lord Mansfield made 
a ſpeech, of which the followin S is a puts | 


cc My 1 ; 


5, £2 Tas is a bylaw of the city, ads corpo- 
ration, contrary to an a& of parliament, which is 


the law of the land; a modern 3 of very 


modern date; made long ſince the corporation 
act, long ſince the toleration act, in the face of 


| | them: For they knew theſe laws were in being. It 


Was made in ſome year of the reign of the late 


| - king: J forget which; but it was 1 885 about the 


time of the manfion-houſe.” 


* Now if i it could be ſuppoſed, the city have a 
power of making ſuch a bylaw je, would entirely ſub- 
vert the 5 act, * of which was, to 


exempt the difſenters from enalties; for, by 
ſuch aby - law, 1988 have it in heir power to make 
EOF 


G 


every difſenter pay 2 fine of fix hundred pounds, 
S 8 3 


TRE profeſſed deſign of * this PRA 
was, to get fit and able perſons to — 4 the office of 
ſheriff; And the city ſets forth in their declaration, 
that if the difſenters are excluded, they ſhall want fit 
and able perſons to ſerve. the office. But, were I 
to deliver my own ſuſpicion, it would be, that they 
did not with ſo much for their ſervices, as for their 
fines. Diſſenters have been appointed to this of- 
fice—one Who was blind, ano who was bed- 
ridden ; not, I 22 on account of their being 
fit and able e, the office. No; they were 
diſabled both by nature, and by law. _ 


_ In the cauſe belive your lordſkips, the de- 
fendant was by law incapable at the time of his 
pretended: election; and it is my firm perfuſion, 


that he was choſen, becauſe he was incapable. 


he had been capable, he had not been choſen; for — 9 

did not want him to ſerve the office. They choſe 

him, becauſe without a breach of the law, and 
an uſurpation of the crown, he could not ſerve the 
office. They choſe him, that he might fall under 

the penalty of their by-law, made to ſerve 2 

cular purpoſe: In oppoſition to which, and to avoid 
the fine thereby impoſed, he hath pleaded a legal 


_ diſability, grounded on two acts of parliament : As 


I am of opinion that his plea is good, 1 conclude 


* — your OS - 


| **. Tahar 


ET 


„ Tuan the” 3 gment be: affirmed.” And: 
it was e ' affirmed, *' Nemius contradi- 
rente. * 25 : . 2 


Br this ;echpwon b it * that the city of Lon- 
don had: fir exceeded gps legal — their 
powers, to make by - laws to bind tiie diſſenters. Tt 
is true their by-law was wortli the making; it 
brought them fifteen thouſand' pounds: But when 
Mr Evans oppoſed their continuing to levy contri- 
butions .in this wa te it does not appear that the 
city of London included Weſtminſter abbey in their 
plezdings, to Keep back the merits, and turn the 
defendant about into new trials, without advancing 
any thing in ſupport of their right. _ This meafure, 
in the conduct of a cauſe in the name of a city, 


was reſerved till the Lammas aflizes at York in the 


year 1776: But whether the magiſtrates of Tort are 
equally miſtaken with their brethren of London in 
the interpretation of their, by-laws, remains to be 
diſcovered by ſome ſuch friend of public wales ar 

7 2. as Mr Allen Evans was at Londen: : 


Bux another cafe which appears to bear a greater 
reſemblance to this caſe of the city of Tork and. ber 
e is 


The Cauſe beteten the al 
wick upon Tweed, and. 
man of that Town. 


* 4 Nan res- 


HE Mayor and Burgeſfes of Berwick brought 


their action agaiaſt.. Mr. Johnſon, for ſelling 


| $99ds 


0 4 b 
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* Appendix to Dr. Furneaus's teas is the Hon, ue Fultice 
Blackflone, publiſhed by Cadell in 1771. 


tor and - * of Ber- 


r 


goods by retail in a public ſhop within the town, 3 


contrary to a charter granted to the corporation 
King James I. and confirmed by an 8 of park 
ment in the ſecond year of his reign 


ſell, except in groſs, within the town, unleſs by the 
conſent of the 9 and * 5 


Mx A rn was not of the 


Guild; he had lived twelve years in the town, paid 


ſcot and lot, and kept a public ſhop, and fold 
1 by retail, as many others had done before 


who v were no more free chan he was. 


IRE Court: held it for a maxim, a That Join c 


& conſtant uſage would be a ground of pre 
tion againſt poſitive wordt of : a by-law, or v 


i ſtrong ones of a charter, eſpecially if the charter 5 
« was in reſtraint. of trade.” And Lord Mansfeld 


delivered the judgment of. the court in favour of 
Mr Johnſon, who was, left at r! to continue 
| * 8 . 


I nave never Beard chat the town of Barevick os 
— from this * of the ** Bench: 5 


. But = 
3 © Ko eee en. © 
1 See the caſe of the Ma yer and 1 22 2 Teerd * 


ſt in th of 
pobl 9 by Ou _ — 


at no 
perſon, not of the Guild, ſnould — 1 : 
without the conſent of the Mayor and Burgeſſes: 
and that no ſtranger, without the Guild, ſhould 


E 
h 
I 
th 
al 
d. 
in 
tl 


3 


( 15 * 3 | 


But that it ſtands as a law of the. land, when men 
have been allowed for years together to keep open 
ſhops, and carry on trade in any town or city, 
that they ſhall continue ſo to do, notwithſtanding 
any by-law made in reſtraint of that general free- 
dom of trade, which the common law of England + -- 


their common good. 


- How much the privileges claimed by, the city. of 
Tol are ſuperior to thoſe granted to the town of 
Berwick, muſt depend upon the expreſs words of 
their charters. And how far the uſage in the city 
of Tork will place the non-freemen there upon the 


ſame footing as the judgment of the court of 


King's Bench, has done the non-freemen of Ber- 5 
wick, will depend on the proofs of that uſage. 


But it is hardly poſſible any charters the city of 


York can have, ſhould: be in. plainer words than 


tends all the ſubjets of them ſhould enjoy for 


wAS wo, 


the charter of Berwict, which ſays, No ſtranger, \ 3 


not free of the guild not a freeman of the corpo- 
ration, ſhalb ſell within the town, except by whole- 


ſale, unleſs by the conſent of the mayor and bur- 
geſſes. Stronger words than theſe cannot well be 
imagined in any charter: And this charter, ſtrong 


made on purpoſe to confirm it. And Berwick had 
on its ſide the ſtrongeſt argument, why the free- 


lege of trading within the limits of the-corporation. 
Berwick was à frontier town, and expoſed to more 
England: A very good reaſon why the freemen 


of the town ſhould be indulged with peculiar pri- 
eges. But notwithſtanding this argument, good 


- Was it was, when the town had permitted non-» 


as it was, is ſtrengthened by an act of parliament, 


men, and the freemen only, ſhould have this priv- 


dangers and charges than almoſt any. other town 


| ded gon 
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muſt ſhut u up your ſhop, and ive ad longer here,” 


the moſt powerful, we have had many in. 
ſtances within the reign of Nw hay = 
ve for e at 


(126) 


freemen to carry on trade 
non-freeinen had paid to the ſuß | 

in common with the freemen: We des this co 
 woult: not permit. the mayor and © £6: 
ſhut the doors they hadf für years allowed to be 
opened, and to ſay ts'the'nionifreemen, * Nom w. 
chooſe to alter your conditions of living among 
us—now it is our pleaſure you fou. . us d 
much money, or give over your trade; and if you 
cannot: pay it, you may hive where you — 


Harpr for the people of England; that chi 
laws, and the great and good men-whom the kin 
has appointed as judges of them, wilt not allow aii 
man to be deprived of his right as 4 fudheck When 
he appeals to the laws of tiks cuntry! Wien 
what _ theſe appeals have been made: n 
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